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M. Taylor Florence (SBN 159695)
John E. Spomer III (SBN 204938)
BULLIVANT HOUSER BAILEY PC
11335 Gold Express Drive, Suite 105
Gold River, California 95670-4491
Telephone:  (916) 852-9100
Facsimile: (916) 852-5777
E-Mail: taylor.florence@bullivant.com
john.spomer@bullivant.com

Attorneys for Defendant

NOLL MANUFACTURING COMPANY

EMPLOYEE STOCK OWNERSHIP PLAN AND TRUST
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

GREGORY JOHNSON, WILLIAM Case No.: 2:05-CV-02046 RRB KIM
RODWELL AND EDWARD RANGEL,
Plaintiffs, NOLL MANUFACTURING COMPANY
V. EMPLOYEE STOCK OWNERSHIP PLAN
& TRUST’S ANSWER TO PLAINTIFFS’
CLAIR R. COUTURIER, JR., DAVID R. COMPLAINT AND AFFIRMATIVE

JOHANSON, ROBERT E. EDDY AND THE | DEFENSES
NOLL MANUFACTURING COMPANY
EMPLOYEE STOCK OWNERSHIP PLAN
AND TRUST,

Defendants.

Defendant Noll Manufacturing Company Employee Stock Ownership Plan and Trust
(“Noll ESOP”) hereby answers Plaintiffs’ Complaint and admits, denies and alleges as follows:

1. In response to paragraph 1, the Noll ESOP admits that Plaintiff Gregory Johnson
was an employee of Noll Manufacturing Company (“Noll”’) and a participant in The Employee
Ownership Holding Company Employee Stock Ownership Plan (“the ESOP”), successor to the
Noll Manufacturing Company Employee Stock Ownership Plan, which is administered pursuant
to The Employee Ownership Holding Company Employee Stock Ownership Trust (the
“ESOT”). The third sentence of said paragraph contains legal conclusions to which no response
is required. The Noll ESOP denies the remaining allegations in said paragraph for lack of
sufficient information, knowledge or belief.
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2. In response to paragraph 2, the Noll ESOP admits that Plaintiff William Rodwell
was an employee of Noll and a participant in the ESOP. The Noll ESOP denies the remaining
allegations in said paragraph for lack of sufficient information, knowledge or belief.

3. In response to paragraph 3, the Noll ESOP admits that Plaintiff Edward Rangel
was an employee of Noll and a participant in the ESOP. The Noll ESOP denies the remaining
allegations in said paragraph for lack of sufficient information, knowledge or belief.

4. In response to paragraph 4, the Noll ESOP admits that Defendant Clair Couturier
was, at certain times, the President of Noll, a member of the Noll Board of Directors and a
trustee of the ESOP. The Noll ESOP denies the remaining allegations of said paragraph for lack
of sufficient information, knowledge or belief.

5. In response to paragraph 5, the Noll ESOP admits that the listed individual
defendant was, at certain times, the Secretary of Noll and a member of the Noll Board of
Directors. The second sentence of said paragraph contains legal conclusions to which no
response is required. The Noll ESOP denies the remaining allegations in said paragraph for lack
of sufficient information, knowledge or belief.

6. The Noll ESOP denies paragraph 6.

7. In response to paragraph 7, the Noll ESOP admits that it is an employee stock
ownership plan as defined by ERISA. The Noll ESOP denies the remaining allegations in said
paragraph for lack of sufficient information, knowledge or belief.

8. The allegations contained in paragraphs 8, 9, 10 and 11 of the Complaint contain
Plaintiffs’ jurisdictional and venue allegations to which no answer is required. To the extent
that paragraphs 8, 9, 10 and 11 contain any factual allegations, those allegations are denied.

9. The Noll ESOP admits paragraph 12.

10. In response to paragraph 13, the Noll ESOP admits that the ESOP was formed in
the 1970’s for the benefit of employees with over one year of service and not otherwise covered
under collective bargaining agreements. The Noll ESOP denies the remaining allegations in
said paragraph for lack of sufficient information, knowledge or belief.

11.  The Noll ESOP admits paragraph 14.
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12.  The Noll ESOP denies paragraph 15 for lack of sufficient information,
knowledge or belief.

13.  Inresponse to paragraph 16, the Noll ESOP admits the first and third sentences
of said paragraph. The Noll ESOP also admits that Norwesco operated in Kent, Washington
until in or about 1994, when it moved operations to Fife, Washington. The Noll ESOP denies
the remaining allegations in said paragraph.

14.  Upon information and belief, the Noll ESOP admits paragraphs 17, 18, 19 and
20.

15. In response to paragraph 21, upon information and belief, the Noll ESOP admits
that the independent appraisal firm Moss Adams Advisory Services prepared an annual
valuation of the Noll common shares, which valuation was $112 per share as of June 30, 2000.
The Noll ESOP denies the remaining allegations in said paragraph for lack of sufficient
information, knowledge or belief.

16.  The Noll ESOP denies paragraph 22 for lack of sufficient information,
knowledge or belief.

17. In so far as the allegations of paragraph 23 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

18. The Noll ESOP admits paragraph 24.

19.  Inso far as the allegations of paragraph 25 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

20.  The Noll ESOP denies paragraph 26 for lack of sufficient information,
knowledge or belief.

1/
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21.  Inso far as the allegations of paragraph 27 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

22.  Inresponse to paragraph 28, the Noll ESOP responds that the terms of the
“Recapitalization Plan” referred to herein speak for themselves. To the extent that any
allegations require an additional response, they are denied for lack of sufficient information,
knowledge or belief.

23.  The Noll ESOP denies paragraph 29 for lack of sufficient information,
knowledge or belief.

24, In so far as the allegations of paragraph 30 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

25.  Upon information and belief, the Noll ESOP admits paragraphs 31 and 32.

26.  Inresponse to paragraph 33, the Noll ESOP responds that the “ESOT Loan and
Pledge Agreement” referred to herein speaks for itself. To the extent that any allegations
require an additional response, they are denied for lack of sufficient information, knowledge or
belief.

27.  The Noll ESOP denies paragraphs 34, 35 and 36 for lack of sufficient
information, knowledge or belief.

28. Upon information and belief, the Noll ESOP admits paragraph 37.

29.  The Noll ESOP denies péragraph 38 for lack of sufficient information,
knowledge or belief.

30. In so far as the allegations of paragraphs 39 and 40 are not directed at the Noll
ESOP, this Defendant is not required to admit or deny such allegations. To the extent that such
allegations are directed toward the Noll ESOP, this Defendant denies these allegations for lack

of sufficient information, knowledge or belief.
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31.  Inresponse to paragraph 41, the Noll ESOP responds that the “Couturier
Incentive Agreements” referred to herein speak for themselves and that this Defendant denies
said paragraph for lack of sufficient information, knowledge or belief.

32.  Inresponse to paragraph 42, upon information and belief, the Noll ESOP admits
that Noll’s Board of Directors approved the Noll Manufacturing Company 2001 Equity
Incentive Plan and the Noll Manufacturing Company Value Enhancement Incentive Plan
pursuant to an “Action By Unanimous Written Consent Of The Corporation’s Board Of
Directors,” executed on June 20, 2001. The Noll ESOP denies the remaining allegations in said
paragraph for lack of sufficient information, knowledge or belief.

33.  Inso far as the allegations of paragraph 43 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

34.  Upon information and belief, the Noll ESOP admits paragraph 44.

35.  Inso far as the allegations of paragraph 45 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

36.  The Noll ESOP denies paragraph 46 for lack of sufficient information,
knowledge or belief.

37.  The Noll ESOP admits paragraph 47.

38.  Inresponse to paragraph 48, the Noll ESOP admits the first sentence herein. In
so far as the remaining allegations of said paragraph are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

"

1"
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39.  Inso far as the allegations of paragraph 49 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

40.  Inresponse to paragraph 50, the Noll ESOP admits the first sentence of said
paragraph. In so far as the remaining allegations of said paragraph are not directed at the Noll
ESOP, this Defendant is not required to admit or deny such allegations. To the extent that such
allegations are directed toward the Noll ESOP, this Defendant denies these allegations for lack
of sufficient information, knowledge or belief.

41. In so far as the allegations of paragraphs 51, 52, 53, 54, 55, 56, 57, 58 and 59 are
not directed at the Noll ESOP, this Defendant is not required to admit or deny such allegations.
To the extent that such allegations are directed toward the Noll ESOP, this Defendant denies
these allegations for lack of sufficient information, knowledge or belief.

42.  Inresponse to paragraph 60, the Noll ESOP responds that the “contract” referred
to herein speaks for itself. In so far as the remaining allegations of said paragraph are not
directed at the Noll ESOP, this Defendant is not required to admit or deny such allegations. To
the extent that such allegations are directed toward the Noll ESOP, this Defendant denies these
allegations for lack of sufficient information, knowledge or belief.

43.  The Noll ESOP denies paragraph 61.

44.  Inresponse to paragraph 62, the Noll ESOP responds that the “complaint” in the
Zenith lawsuit referred to herein speaks for itself and that the allegations contained in this
paragraph state a legal conclusion to which no response is required. To the extent that any
allegations require an additional response, they are denied for lack of sufficient information,
knowledge or belief.

45. In response to paragraph 63, the Noll ESOP responds that the pleadings in the
Zenith lawsuit referred to herein speak for themselves. To the extent that any allegations in said
paragraph require an additional response, they are denied for lack of sufficient information,

knowledge or belief.
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46.  Inso far as the allegations of paragraph 64 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

47.  Inresponse to paragraph 65, the Noll ESOP responds that the pleadings in the
Zenith lawsuit referred to herein speak for themselves. To the extent that any allegations in said
paragraph require an additional response, they are denied for lack of sufficient information,
knowledge or belief.

48.  Inresponse to paragraph 66, the Noll ESOP responds that the “written
agreement” referred to herein speaks for itself. In so far as the remaining allegations of said
paragraph are not directed at the Noll ESOP, this Defendant is not required to admit or deny
such allegations. To the extent that such allegations are directed toward the Noll ESOP, this
Defendant denies these allegations for lack of sufficient information, knowledge or belief.

49, In so far as the allegations of paragraphs 67, 68, 69, 70, 71, 72, 73 and 74 are not
directed at the Noll ESOP, this Defendant is not required to admit or deny such allegations. To
the extent that such allegations are directed toward the Noll ESOP, this Defendant denies these
allegations for lack of sufficient information, knowledge or belief.

50.  Inso far as the allegations of paragraphs 75, 76 and 77 are not directed at the
Noll ESOP, this Defendant is not required to admit or deny such allegations. To the extent that
such allegations are directed toward the Noll ESOP, this Defendant denies these allegations for
lack of sufficient information, knowledge or belief.

51.  Inresponse to paragraph 78, the Noll ESOP incorporates its responses to
paragraphs 1 through 77 above as if fully set forth herein.

52. In response to paragraphs 79 and 80, the allegations contained in said paragraphs
state a legal conclusion to which no response is required. Additionally, in so far as the
allegations of said paragraphs are not directed at the Noll ESOP, this Defendant is not required
to admit or deny such allegations. To the extent that such allegations are directed toward the

Noll ESOP, this Defendant denies these allegations for lack of sufficient information,
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knowledge or belief.

53.  Inso far as the allegations of paragraph 81 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

54.  Inresponse to paragraphs 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94 and 95,
the allegations contained in said paragraphs state a legal conclusion to which no response is
required. Additionally, in so far as the allegations of said paragraphs are not directed at the Noll
ESOP, this Defendant is not required to admit or deny such allegations. To the extent that such
allegations are directed toward the Noll ESOP, this Defendant denies these allegations for lack
of sufficient information, knowledge or belief.

55.  Inso far as the allegations of paragraph 96 are not directed at the Noll ESOP, this
Defendant is not required to admit or deny such allegations. To the extent that such allegations
are directed toward the Noll ESOP, this Defendant denies these allegations for lack of sufficient
information, knowledge or belief.

56.  Inresponse to paragraph 97, the allegations contained in said paragraph state a
legal conclusion to which no response is required. Additionally, in so far as the allegations of
said paragraph are not directed at the Noll ESOP, this Defendant is not required to admit or
deny such allegations. To the extent that such allegations are directed toward the Noll ESOP,
this Defendant denies these allegations for lack of sufficient information, knowledge or belief.

57.  The Noll ESOP denies each and every allegation of Plaintiffs’ Complaint not
specifically admitted herein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

(Failure To State A Claim)
58.  The Complaint fails to state facts sufficient to constitute a claim upon which
relief may be granted against the Noll ESOP.

1
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SECOND AFFIRMATIVE DEFENSE

(Statute Of Limitations)
59.  To the extent that the claims against the Noll ESOP were not timely commenced,

they are barred by the applicable statutes of limitation.
THIRD AFFIRMATIVE DEFENSE

(Retention Of Investment Manager)
60.  The claims against the Noll ESOP are barred in whole or in part because the
Board of Trustees of the Noll ESOP properly and prudently retained an investment manager, as
defined by ERISA, and the Noll ESOP is not liable under Section 405(d)(1) of ERISA for acts
or omissions of the statutorily appointed investment manager.

FOURTH AFFIRMATIVE DEFENSE

(Waiver, Laches And Equitable Estoppel)
61.  The claims against the Noll ESOP are barred in whole or in part by the doctrines

of waiver, laches and equitable estoppel.

FIFTH AFFIRMATIVE DEFENSE

(Unclean Hands)
62.  The claims against the Noll ESOP are barred under the equitable doctrine of

unclean hands.

SIXTH AFFIRMATIVE DEFENSE

(Third Parties)

63.  Plaintiffs’ claims against the Noll ESOP are barred in whole or in part because
the alleged losses were caused by persons or entities other than the Noll ESOP, over whom the
Noll ESOP had no control.

SEVENTH AFFIRMATIVE DEFENSE

(Plaintiffs’ Negligence)
64.  The claims against the Noll ESOP are barred in whole or in part to the extent of

Plaintiffs’ own recklessness, carelessness, and/or negligence.

"
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EIGHTH AFFIRMATIVE DEFENSE

(Failure To Name Proper Parties)
65.  Plaintiffs’ claims against the Noll ESOP are barred in whole or in part by the
failure to join necessary and indispensable parties.

NINTH AFFIRMATIVE DEFENSE

(Exercise Of Prudent Care)

66.  Plaintiffs’ claims against the Noll ESOP are barred in whole or in part because
the Board of Trustees of the Noll ESOP acted with the care, skill, prudence and diligence with
which a prudent person would have acted under like circumstances, consistent with the
requirements of ERISA § 404(a)(1)(B).

TENTH AFFIRMATIVE DEFENSE

(Reliance On Expert Advice)
67. The claims against the Noll ESOP are barred in whole or in part because the Noll
ESOP properly and prudently relied upon expert investment advice that the Noll ESOP believed
to be sound in authorizing and maintaining investments.

ELEVENTH AFFIRMATIVE DEFENSE

(Efforts To Recoup Losses)
68.  The Noll ESOP has taken, or will take, proper and effective action to recoup a
substantial portion of the losses, if any, claimed herein.

TWELFTH AFFIRMATIVE DEFENSE

(Reservation Of Right To Supplement Affirmative Defenses)

69.  The Noll ESOP reserves the right to amend its Answer to the Complaint to assert
such additional defenses as may become apparent during the continuing course of discovery in
this action.

"
1
1
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